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The conviction of Donald Trump in the middle of the 2024 presidential campaign in the United States raised questions about the legitimacy of a felon occupying arguably the most important public office among Western democracies. This paper aims to analyse legal constraints on the presidential eligibility of felons in the U.S. and Italy to establish whether a stricter approach barring criminals from the executive office strengthens democracy. This issue shall be approached from the perspective of two principles of Western democracy: accountability of elected officials and the rule of law.	
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1. Introduction
In May 2024 Donald Trump became the first former United States President to be convicted on 34 counts for falsifying business records. There was also a pending federal case against him regarding his involvement in the January 6 attack on the US Capitol, which was dismissed following his victory in the 2024 Presidential Election[footnoteRef:0]. For the purpose of this paper, only cases ending in convictions shall be relevant. While several had questioned his eligibility to run for a second term in this context[footnoteRef:1], it appears the US Constitution does not explicitly preclude felons from running for public office. This has prompted discussion on whether stricter eligibility requirements should be considered to prevent ethically-questionable individuals from being elected. However, others contend that such restrictions would undermine essential principles of democracy including voters’ right to choose their representative.  [0: Madeline Halpert, “Jack Smith Drops Federal Criminal Cases against Trump,” BBC News, November 25, 2024, https://www.bbc.com/news/articles/c4gvd7kxxj5o. ]  [1: Tom Geoghegan, "Can Donald Trump Still Run for President after Maine and Colorado Rulings?" BBC News, January 6, 2024, https://www.bbc.com/news/world-us-canada-67770912. ] 

In several European countries, such as Italy, a stricter approach on this matter has already been implemented. The Severino Law (Law no. 190 of 6 November 2012)[footnoteRef:2] is a collection of anti-corruption measures named after the Minister for Justice of the Monti Government, Paola Severino. This law famously expelled former Prime Minister (PM) Silvio Berlusconi from the upper house of parliament[footnoteRef:3] and prevented him from running for office for a period of 6 years after being convicted of tax fraud[footnoteRef:4]. Law no. 190 was passed in the context of growing corruption within the Italian government. In 2011, Italy was listed as the third most corrupt OECD country[footnoteRef:5]. This leads into one of the questions addressed in later sections of this paper - whether stricter regulations on presidential candidates can contribute to lower corruption.  [2: Disposizioni in materia di incandidabilità e di divieto di ricoprire cariche elettive e di Governo conseguenti a sentenze definitive di condanna per delitti non colposi, 3 Gazzetta Ufficiale Serie Generale (2013): 39, https://www.gazzettaufficiale.it/eli/gu/2013/01/04/3/sg/pdf. ]  [3: Lizzy Davies, “Silvio Berlusconi Ousted from Italian Parliament after Tax Fraud Conviction,” The Guardian, November 27, 2013, https://www.theguardian.com/world/2013/nov/27/silvio-berlusconi-ousted-italian-parliament-tax-fraud-conviction. ]  [4: “Silvio Berlusconi Wins Senate Seat after 6-Year Ban on Holding Public Office,” Le Monde, September 28, 2022, https://www.lemonde.fr/en/europe/article/2022/09/27/silvio-berlusconi-wins-senate-seat-after-six-year-ban-from-holding-public-office_5998337_143.html. ]  [5: Paolo Bernocco, “La Corruzione in Italia,” La Stampa, March 24, 2012, https://www.lastampa.it/blogs/2012/03/24/news/la-corruzione-in-italia-1.37170978/. ] 


On the other hand, Article II, Section 1, Clause 5 of the United States Constitution sets out three main requirements for a presidential candidate[footnoteRef:6]. They must be a natural-born citizen, at least thirty-five years old and a resident of the U.S. for at least fourteen years. In addition, individuals may be disqualified if they have already served two terms in office as set out by the 22nd Amendment. One may also be disqualified if they were successfully impeached or convicted under Article I, Section 3, Clause 7[footnoteRef:7] or if they committed an act of insurrection against the U.S. Government according to Section 3 of the Fourteenth Amendment[footnoteRef:8]. However, there has been much debate about the interpretation of the term “insurrection”, which is what makes Trump’s case uncertain. Supreme Court Chief Justice Roberts has admitted it is a “broad term” and its meaning should be considered by the court[footnoteRef:9].  [6: U.S. Constitution, art. II, sec. 1, cl. 5, https://constitution.congress.gov/constitution/article-2/#article-2-section-1-clause-5. ]  [7: U.S. Constitution, art. I, sec. 3, cl. 7, https://constitution.congress.gov/constitution/article-1/#article-1-section-3-clause-7.   ]  [8: U.S. Constitution, amend. XIV, sec. 3, https://constitution.congress.gov/browse/amendment-14/section-3/#:~:text=No%20person%20shall%20be%20a,a%20member%20of%20any%20State. ]  [9: Philip Elliott, “If Supreme Court Can’t Agree on Jan. 6, U.S. Never Will,” TIME, February 8, 2024, https://time.com/6692956/trump-supreme-court-insurrection-jan-6/. ] 


Article 84 of the Italian Constitution states that any citizen over the age of fifty can run for president so long as they enjoy full civil and political rights[footnoteRef:10]. They must also resign any other office before being sworn in. Decree 235/2012, adopted pursuant to Law no. 190,  set out the criteria for eligibility of public officials, barring those convicted of serious crimes. Although the office of the President is not explicitly mentioned, it is arguably covered by the clause on national government positions, as the goal of the law is to ensure integrity in public administration[footnoteRef:11]. No constitutional court ruling has been made so far regarding the interpretation of this matter. The law disqualifies individuals convicted of crimes including but not limited to corruption and abuse of office, for a period ranging from six months to six years, or longer in some cases[footnoteRef:12]. [10: Italian Constitution, art. 84, https://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf. ]  [11: Disposizioni in materia di incandidabilità … (2013).]  [12: Daniel Banks, “The Weaponization of Anticorruption Law: Why Italy’s Legge Severino Must Be Reformed,” The Global Anticorruption Blog, December 3, 2021, https://globalanticorruptionblog.com/2021/12/03/the-weaponization-of-anticorruption-law-why-italys-legge-severino-must-be-reformed/. ] 


In the context of the aforementioned legal constraints on the eligibility of a presidential candidate, this paper will discuss the implications of felons being able to run for office in a democracy with the aim to determine whether stricter requirements would strengthen a democratic system. The analysis will be conducted from the perspective of two principles: accountability of elected officials and the rule of law. This will be done by comparing the legislation in Italy and the US. Despite being two different jurisdictions characterized by their own legal traditions, both recognize these three principles as fundamental to the organization of their state, as will be shown later. However, the comparison is instrumental in highlighting the different interpretations of the same principles. The U.S.’ more relaxed approach regarding eligibility requirements reflects a more direct version of democracy where voter autonomy is prioritised. In contrast, Italy’s stricter laws sacrifice voter autonomy to some extent by taking away the element of unrestricted choice, in order to  prevent corruption from public officials. This paper will attempt to determine the extent to which legal constraints placed upon the eligibility for presidency of convicted felons in the US and Italy are an indication of different perceptions of core democratic values. It will argue that different approaches reflect the specific political contexts of the two countries and illustrate varying priorities in terms of democratic principles. Nevertheless, the analysis is partial to the argument that American democracy is weakened by the ability of convicted felons to run for office because the absence of restrictions allows flawed decision-makers to take power and threatens the integrity of the legal system by allowing some felons to benefit from unequal treatment. 

2. Accountability of elected officials
2.1. Accountability as an element of Western democracy 

“The accountability chain between the electorate and elected officials is a vital, indispensable element of democratic government.”[footnoteRef:13]  [13: Elmer B. Staats, “Who Is Accountable? To Whom? For What? How?,” Government Accountability Office, December 6, 1979, https://www.gao.gov/products/111071. ] 

- Elmer B Staats, Former Comptroller General of the United States

To be accountable, according to former European Ombudsman P. Nikiforos Diamandouros, means to have a duty to explain and justify one’s actions in terms of appropriate criteria and in sufficient detail. Although the “appropriate criteria” is never defined, the author seems to suggest there need to exist agreed upon standards to which public officials are held accountable. These can depend on the context of the country. In addition, officials must be liable in some way if the performance revealed by the account is considered unsatisfactory[footnoteRef:14].  [14: P. Nikiforos Diamandouros, “Transparency, Accountability, and Democracy in the EU” (School of Advanced International Studies of the Johns Hopkins University, October 17, 2006), https://www.ombudsman.europa.eu/en/speech/en/349. ] 

The Government Accountability Office (GAO) is the supreme audit institution in the U.S. meant to uphold the principle of accountability.  It understands accountability as including the mechanism through which economic efficiency is enhanced and the credibility of the government is protected[footnoteRef:15]. This is accomplished through financial audits, program reviews, investigations, legal support, and policy analyses. Although not explicitly defined, various aspects of accountability are woven into the U.S.’ legal framework through the Constitution’s emphasis on the separation of powers[footnoteRef:16], or other federal laws such as the Ethics in Government Act, which mandates the disclosure of financial and employment history of all public officials[footnoteRef:17]. [15: “Our Core Values,” U.S. Government Accountability Office, accessed November 18, 2024, https://www.gao.gov/about/what-gao-does/our-core-values. ]  [16: Samuel Strom, “Separation of Powers,” Findlaw, accessed November 18, 2024, https://constitution.findlaw.com/article1/annotation01.html.  ]  [17: Ethics in Government Act of 1978, 5 U.S.C. (2010), https://www.congress.gov/bill/95th-congress/senate-bill/555. ] 


Similarly, although the Treaty on the Functioning of the European Union (TFEU) does not explicitly mention accountability as a principle of democratic governance, this is reflected through its emphasis on transparent decision-making and control mechanisms implemented by the European Court of Auditors. The Charter of Fundamental Rights of the European Union also guarantees citizens’ ability to lodge complaints regarding maladministration[footnoteRef:18] or bring issues to the the attention of the EU Parliament through petitions[footnoteRef:19]. [18: Charter of the Fundamental Rights of the European Union, OJ C 326, Art 43 (2012), https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012P%2FTXT. ]  [19: Ibid., Art 44.] 


Thus, even though accountability is not explicitly present as a written principle in either jurisdiction’s legal framework, it is nonetheless a foundational element of both democratic models. Therefore, it can be considered a relevant indicator of how strong a democracy is and shall be used in this paper for the purpose of analysing how presidential eligibility criteria influences democracy. 

Both the U.S. and Italian Constitutions establish mechanisms to promote accountability in the executive branch of government. In the U.S. the most well-known form of accountability is impeachment, which is a prerogative of Congress according to Article 1, Clause 2, Section 5 of the Constitution[footnoteRef:20]. In addition, the ethics of a president are overseen by special congressional committees, the Department of Justice, the Office of Government Ethics, the GAO and other authority figures[footnoteRef:21]. The Italian Constitution also grants the legislative branch the power to impeach the president through Article 90[footnoteRef:22]. Other mechanisms of accountability include judicial review by the Corte Costituzionale (Constitutional Court), as per Article 136 of the Constitution[footnoteRef:23], and the limits of presidential power in a parliamentary system. Although these mechanisms contribute to the maintenance of checks and balances, they may not be enough to ensure the accountability of the executive in a democratic system. This is because they only apply to a president once they have taken office and not from the beginning of their campaign. Once they have won the elections, the president is arguably more powerful and able to sidestep these mechanisms. One of the most famous examples of this was American President Andrew Jackson who significantly expanded the scope of presidential authority defying the Supreme Court through the Indian Removal Act and going against Congress in the Bank War[footnoteRef:24]. In Italy this can be observed in the case of Berlusconi’s media empire undermining independence of the press and its ability to check on his governmental power[footnoteRef:25]. This is why it is relevant to consider the standards to which a presidential candidate should be held before they take office to avoid any abuse of power or other lapse in moral judgement.  [20: U.S. Constitution, art. II, sec. 1, cl. 5, https://constitution.congress.gov/constitution/article-2/#article-2-section-1-clause-5. ]  [21: Alina Selyukh and Lucia Maffei, “Who Oversees the President’s Ethics? Here’s Our List,” NPR, March 27, 2017, https://www.npr.org/2017/03/27/520983699/who-oversees-the-president-s-ethics-a-reference-sheet. ]  [22: Italian Constitution, art. 90, https://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf. ]  [23: Ibid., art. 136.]  [24: Daniel Feller, “Andrew Jackson: Impact and Legacy | Miller Center,” Miller Center, June 20, 2017, https://millercenter.org/president/jackson/impact-and-legacy. ]  [25: David Hine, “Silvio Berlusconi, the Media and the Conflict of Interest Issue,” Italian Politics 17 (2001): 261–75, https://www.jstor.org/stable/43041922. ] 


Grant and Keohane identify three components of accountability in world politics: a common set of standards, information about whether politicians have fulfilled that set and sanctions if they have not[footnoteRef:26]. This presupposes, they argue, the legitimacy of the standards themselves, i.e. both parties should recognise them. At the same time, the authority of one party (the public official) to exercise particular powers and of the other (the citizens) to hold them accountable should be legitimate. Although they only briefly discuss the standards of conduct to which power-wielders should be held accountable as such, the idea of an ethical dimension to this could certainly be derived. Should just any person be allowed to hold the office of president? Or should there be a set of morals that a person has to demonstrate? And does being a criminal violate that set of standards? These questions shall be answered in the following section.  [26: Ruth Grant and Robert Keohane, “Accountability and Abuses of Power in World Politics,” American Political Science Review 99, no. 1 (February 2005): 29–43, https://www.cambridge.org/core/journals/american-political-science-review/article/accountability-and-abuses-of-power-in-world-politics/BCC400328E33AF99037FEA3FBAC89A54. ] 

2.2. Accountability in the cases of Trump and Berlusconi
One implication that has to be considered when answering these questions is the nature of the crime. The UNODC associates crime, in general, with a “moral failure in making decisions”[footnoteRef:27]. Thus, it could be argued that any convicted criminal, regardless of their crime, should not be allowed to be president as their decision-making abilities are seriously flawed and thus, cannot be trusted to always make decisions in favour of the electorate. However, in modern democracies, the nature of a crime generally matters both legally and socially. A murderer will get a longer sentence than a thief. Child molesters are less likely to find an apartment to rent than other criminals[footnoteRef:28]. In some jurisdictions, felony offences can lead to temporary or permanent disenfranchisment[footnoteRef:29].   [27: “Ethical Perspective - Moral Failure in Decision-Making,” UNODC , May 2018, https://www.unodc.org/e4j/en/organized-crime/module-6/key-issues/ethical-perspective.html. ]  [28: Douglas N. Evans and Jeremy R. Porter, “Criminal History and Landlord Rental Decisions: A New York Quasi-Experimental Study,” Journal of Experimental Criminology 11, no. 1 (September 20, 2014): 21–42, https://www.researchgate.net/publication/276838489_Criminal_history_and_landlord_rental_decisions_a_New_York_quasi-experimental_study.    ]  [29: “Disenfranchisement Laws ,” Brennan Center for Justice, accessed November 25, 2024, https://www.brennancenter.org/issues/ensure-every-american-can-vote/voting-rights-restoration/disenfranchisement-laws. ] 


There is no universally agreed-upon clear line to draw as to which crimes are serious enough to warrant disqualification from the office of president. One solution to this dilemma is the electoral process. Some would argue that the people should be able to evaluate the suitability of a candidate for themselves, even if that candidate was convicted. Steven B. Snyder argues preventing a felon from running for office violates the rights of both the voter to make their own choice and the candidate to run for office[footnoteRef:30] and thus, stronger restrictions on presidential eligibility would weaken democracy. In addition, he adds that “political participation is a fundamental right”, suggesting that it should not be limited under any circumstances.  [30: Steven B. Snyder, “Let My People Run: The Rights of Voters and Candidates under State Laws barring Felons from Holding Elective Office,” Journal of Law and Politics 4, no. 3 (1988): 545, https://heinonline-org.ie.idm.oclc.org/HOL/Page?handle=hein.journals/jlp4&id=553&collection=journals&index=. ] 


A limitation to this argument is that leaving the decision up to the people can be subject to some of the failures of the democratic process. One poll showed that in the United States only 10% of Republicans would let Trump’s convictions dissuade them from voting for him, while 56% said the case had absolutely no effect on them[footnoteRef:31]. This could arguably be a result of Trump’s “cult of personality”, which has been most famously described by Steven Hassan[footnoteRef:32]. In “The Cult of Trump” he draws comparisons between the current president-elect and people such as Jim Jones and Sun Myung Moon. He details how Trump’s use of coercive tactics, such as loaded language,  has led to him having blindly-devoted followers. Assuming the accusations of building a cult of personality are true, it could be argued that the absence of stricter requirements for the presidential eligibility of felons could allow an unfit candidate to run the country through using undemocratic tactics of propaganda and cult-building[footnoteRef:33] because there are no ethical standards which one must fulfil. This argument does rely on the fact that being a felon makes one more likely to act in an undemocratic manner, which is arguably supported by the previously cited opinion of the UNODC which claims that criminals have flawed decision-making skills and, thus, cannot be trusted to make democratic choices.  In contrast, Silvio Berlusconi, who could also be argued to have built a soft cult of personality,[footnoteRef:34] through his populist characteristics[footnoteRef:35] and monopoly on Italian media, was barred from office after being convicted. This shows how a stricter approach to eligibility criteria for public office can overcome the use of undemocratic tactics, by not allowing individuals to run for office using unethical methods, such as propaganda. [31: Jason Lange, “Exclusive: One in 10 Republicans Less Likely to Vote for Trump after Guilty Verdict, Reuters/Ipsos Poll Finds,” Reuters, May 31, 2024, https://www.reuters.com/world/us/one-10-republicans-less-likely-vote-trump-after-guilty-verdict-reutersipsos-poll-2024-05-31/. ]  [32: Steven Hassan, Cult of Trump: A Leading Cult Expert Explains How the President Uses Mind Control. (Free Press, 2020), https://www.simonandschuster.com/books/The-Cult-of-Trump/Steven-Hassan/9781982127343. ]  [33: Ben Goldsmith and Lars J. K. Moen, “Trump’s Personality Cult Plays a Part in His Political Appeal,” Scientific American, 2024, https://www.scientificamerican.com/article/trumps-personality-cult-plays-a-part-in-his-political-appeal/. ]  [34: Jason Horowitz and Rachel Donadio, “Silvio Berlusconi, Polarizing Former Prime Minister of Italy, Dies at 86,” The New York Times, June 12, 2023, https://www.nytimes.com/2023/06/12/world/europe/silvio-berlusconi-dead.html?register=google&auth=register-google#.   ]  [35: Kersten Knipp, “Silvio Berlusconi: Flashy Media Mogul and Political Populist” (Deutsche Welle, June 12, 2023), https://www.dw.com/en/silvio-berlusconi-flashy-media-mogul-and-political-populist/a-65888215.   ] 


This debate reflects a deeper tension within democracy. On one side, a stricter institutional approach guarantees a higher level of public trust. In this case, banning criminals from the presidential office has the benefit of upholding the principle of accountability through ensuring more ethical decision-making that can better represent the electorate. This approach is clearly favoured by Italy. On the other hand, less institutional restrictions allow for a more direct manifestation of democracy and accountability as the people have the ultimate power of decision. This system highlighting voter responsibility is favoured by the United States. 
3. Presidential integrity and the rule of law
3.1. The rule of law as an element of Western democracy
“Rule of law means that no individual, president or private citizen, stands above law.”[footnoteRef:36] [36: “The Rule of Law,” Principles of Democracy, accessed November 25, 2024, https://www.principlesofdemocracy.org/law. ] 


The rule of law is closely linked to the concept of Western democracy. According to the United Nations they are not only connected, but “mutually reinforcing”[footnoteRef:37]. Article 5 of the U.S. Constitution also emphasises its importance through the principle of “due process”[footnoteRef:38]. If this element is not respected, the rule of law can be undermined. The European Union also recognises the importance of the rule of law in guaranteeing that democracy is upheld according to Article 2 of the TFEU[footnoteRef:39]. One element of maintaining the rule of law is citizens’ trust in the government. This is because, without it, people would be less compelled to follow the law[footnoteRef:40] and that would weaken its authority. Therefore, if the principle of due process is not respected or not equally applied to all individuals including presidential candidates, this can lead to a fall in confidence in regards to the strength of the legal system. As a result, the rule of law and democracy itself  may be undermined. [37: Massimo Tommasoli, “Rule of Law and Democracy: Addressing the Gap between Policies and Practices | United Nations,” UN Chronicle, December 2019, https://www.un.org/en/chronicle/article/rule-law-and-democracy-addressing-gap-between-policies-and-practices. ]  [38: U.S. Constitution, art. V, https://constitution.congress.gov/browse/essay/artV-1/ALDE_00000507/. ]  [39: “What Is the Rule of Law?,” European Commission, 2023.]  [40: Chris Dann, “Does Public Trust in Government Matter for Effective Policy-Making?,” Economics Observatory, July 26, 2022, https://www.economicsobservatory.com/does-public-trust-in-government-matter-for-effective-policy-making.   ] 

3.2. The rule of law in the United States 
The U.S. is currently experiencing what some would call “a crisis of trust” in public officials[footnoteRef:41]. According to some, this is associated with negative perceptions of the economy, instability in Congress, as well as public concern about crime[footnoteRef:42]. Although, as previously discussed, Trump’s convictions did not seem to affect public opinion too drastically for a number of reasons associated with the loyalty of his supporters, history shows Americans do not tolerate public officials that get involved in crime. In fact, Massachusetts citizens experienced a reported “incalculable” fall in public confidence in the government after, in 2012, at least nineteen public servants were dismissed due to charges brought against them all within the span of four months[footnoteRef:43]. In Italy, the correlation between the rule of law and presidential eligibility is clear as the Severino Law was passed in the context of growing concerns over high-level corruption[footnoteRef:44], as previously mentioned.  [41: William Eggers et al., “Rebuilding Trust in Government,” Deloitte Insights, March 9, 2021, https://www2.deloitte.com/us/en/insights/industry/public-sector/building-trust-in-government.html. ]  [42: Virginia A. Chanley, Thomas J. Rudolph, and Wendy M. Rahn, “The Origins and Consequences of Public Trust in Government,” Public Opinion Quarterly 64, no. 3 (2000): 239–56, https://academic.oup.com/poq/article/64/3/239/1858429. ]  [43: Maggie Mulvihill and Julia Waterhous, “Violating the Public Trust?,” Center for Public Integrity, April 30, 2012, https://publicintegrity.org/politics/state-politics/violating-the-public-trust/. ]  [44: Paolo Bernoco, “La corruzione in Italia”, La Stampa, 2012, https://www.lastampa.it/blogs/2012/03/24/news/la-corruzione-in-italia-1.37170978/. ] 


In addition, it could be argued that the rule of law may be strengthened by a stricter approach to presidential candidacy, especially in the case of Trump, because of the principle of equality before the law[footnoteRef:45]. In the U.S. lower level public officials have been prosecuted for crimes including embezzlement of public funds and corruption. 7,762 federal officials, 1,971 state officials, and 4,672 local officials were prosecuted between 1999 and 2018[footnoteRef:46]. Even though not all local officials are elected, this still reflects how representatives of the government have to adhere to certain ethical standards.  If they are to be held accountable under the law, the presidential candidate should too, as should any other elected or non-elected offiicial. However, Trump’s campaign creates the impression that he is avoiding consequences, especially since once he is in office, he might be able to use his presidential immunity or his influence to steer clear of punishment altogether[footnoteRef:47]. Before November 5, 2024, a former top official at the district attorney’s office in Manhattan claimed that in the event of Trump’s election, his sentencing, scheduled for late November, might not proceed. “A victory on Election Day is his get out of jail free card”[footnoteRef:48]. Sure enough, New York Judge Juan Merchan, presiding over the “hush money” case, has indefinitely adjourned Trump’s sentencing following his victory[footnoteRef:49]. At the same time, Trump’s election interference case regarding his involvement in the events of January 6th has been dismissed[footnoteRef:50]. This political tactic threatens the supremacy of the rule of law as understood in the American tradition because it fails to ensure equal treatment under the law for all individuals.  [45: “Overview - Rule of Law,” United States Courts, accessed November 27, 2024, https://www.uscourts.gov/educational-resources/educational-activities/overview-rule-law. ]  [46: Will Ragland and Ryan Koronowski, “Public Officials Who Betray the Public Trust Pay the Price—So Should the President,” Center for American Progress, January 22, 2020, https://www.americanprogress.org/article/public-officials-betray-public-trust-pay-price-president/. ]  [47: Alex Woodward, “Trump Escaped the Consequences of His Alleged Crimes. Now His Allies Are after the Prosecutors Who Brought the Charges,” The Independent, November 27, 2024, https://www.independent.co.uk/news/world/americas/us-politics/jack-smith-trump-case-without-prejucide-b2654264.html. ]  [48: Kara Scannell, Jeremy Herb, and Lauren del Valle, “What Happens to Trump’s November Sentencing?,” CNN, November 2024, https://edition.cnn.com/2024/11/01/politics/what-happens-to-trumps-november-sentencing/index.html. ]  [49: Zach Schonfeld and Ella Lee, “Trump’s Hush Money Case in Limbo after Judge Adjourns Sentencing,” The Hill, November 26, 2024, https://thehill.com/regulation/court-battles/5008714-trumps-hush-money-sentencing-limbo/.  ]  [50: Halpert, “Jack Smith…,” 2024.] 


On the other hand, it could be argued that the strength of the rule of law in this case depends on the ability of the legal system to prevent such inequalities and not on whether the candidate is a felon. By inequalities, it shall be understood the difference in a presidential candidate’s opportunity to avoid consequences for their crimes compared to a regular citizen’s ability to do the same. Clinton v Jones established that a sitting U.S. President has no immunity from civil law litigation or for acts committed before taking office, or unrelated to office[footnoteRef:51], which would include Trump’s “hush money” cases. So, in theory, a convict should not be able to escape consequences as per the principle of equality before the law. However, there is no precedent on how this matter is to be addressed under the current circumstances, whereby Trump is about to take office, probably delaying his sentence. This is a gap in the law that could be fixed by stricter presidential eligibility criteria. It shall also be noted that the weaknesses of the rule of law that resulted in a reported fall in the level of confidence from the American public can be explained by other relevant factors, and not only public officials being convicted. For example, judicial independence in the Supreme Court has been questioned, due to alleged connections between justices and billionaires[footnoteRef:52]. Therefore, although the strength of the rule of law in the United States is affected by a multitude of other factors, and cannot be limited to the contraints of presidential eligibility, the ability of the legal system to treat individuals equally regardless of their political activities is nonetheless a crucial element. [51: Clinton v Jones 520 U.S. 681 (1997), https://supreme.justia.com/cases/federal/us/520/681/. ]  [52: “Friends of the Court,” ProPublica, accessed November 27, 2024, https://www.propublica.org/series/supreme-court-scotus. ] 

3.3. The rule of law in Italy
On the other hand, the stricter approach of Italy as represented by the Severino Law arguably poses a challenge to the rule of law too.  As previously mentioned, the law does not explicitly mention the Office of the President[footnoteRef:53], which may reserve a place for ambiguity and uncertainty in the law which can weaken it within the framework of Lon Fuller’s interpretation of the rule of law[footnoteRef:54]. However, this argument does not pertain to restrictions on presidential eligibility in general, but rather to this particular law. As such, it may be inferred that the legislative approach to place restrictions on candidates can benefit Italy and its rule of law, if it more clearly and explicity included the office of the President. One argument that could serve proof of this has to do with the law’s ability to fight corruption. Between 2011 and 2013 corruption in Italy grew by 4 points on the Corruption Perception Index[footnoteRef:55]. In this context, the Severino Laws targetted corruption in many ways, one of which was to prevent criminals from serving in public office. Instances of corruption would include embezzlement of public funds and abuse of office[footnoteRef:56], which undermine the rule of law because legislators, who are supposed to make the law, break it themselves. However, this argument is only valid for this paper if it is true that convicted felons are more likely to commit a crime while in office, because that would mean a rule like the Severino Law can prevent cases of corruption. A set of statistics in Italy measured that 52.3% of the convicted population between 2006 and 2017 were reimprisoned, but that specific recidivism stood at around 16.1%[footnoteRef:57]. This is a relatively high number which could suggest that felons are likely to recommit a crime while in office, however, in comparison to other developed countries this is not the highest. The World Population Review measured that between 2005 and 2010 the average recidivism rate in the United States was 55%[footnoteRef:58]. Based on this data, it could be argued that if Italy’s rule of law benefits from not having felons in public office, the U.S.’ would too, because it would eliminate the possibility that they would recommit a crime while in office. As such, it could be argued that stronger requirements for presidential candidates would strengthen American democracy through upholding its rule of law. [53: Disposizione in materia…(2013).]  [54: Kristen Rundle, “The Morality of the Rule of Law: Lon L. Fuller,” Cambridge University Press (Cambridge, 2021), https://www.cambridge.org/core/books/abs/cambridge-companion-to-the-rule-of-law/morality-of-the-rule-of-law-lon-l-fuller/557E9C432830BE10B1E0258125245899. ]  [55: “Italy Corruption Index ,” Trading Economics, accessed November 30, 2024, https://tradingeconomics.com/italy/corruption-index. ]  [56: “Country Review Report of Italy” (UNODC), accessed November 30, 2024, https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/Italy_Report_Final.pdf. ]  [57: Raffaella Sette, “Fight against Recidivism in Italy: A Case-Study Analysis,” accessed November 30, 2024, https://amsacta.unibo.it/id/eprint/6590/1/paper_recidiva_ENG.pdf. ]  [58: “Recidivism Rates by Country 2024,” World Population Review, accessed December 1, 2024, https://worldpopulationreview.com/country-rankings/recidivism-rates-by-country. ] 


Thus, although the apparent image of a felon taking office seems to paint a negative picture on the supremacy of the law in a democratic system, the effect this has on the rule of law depends on whether the convict actually avoids or delays consequences for their actions while in office. In the case that Trump, for example, would still be sentenced and his trials would proceed as planned, him being a felon should not shatter the idea of equality in the eyes of the law as he would be receiving the same treatment as any other American. Nevertheless, it is probable based on the arguments and evidence presented that there could exist a positive correlation between a felon in office and a weakened rule of law. However, for this to be a causational relationship, more research should be done into people’s response to convicted felons being elected as well as into whether convicted felons are likely to recomit a crime while in office. Moreover, there can be confounding variables such as the level of existing corruption in the legal system that could affect both variables. 
4. Conclusion and recommendations
This comparative analysis of the legal constraints placed on the presidential eligibility of convicted felons in the United States and Italy has highlighted a clear tension between democratic principles such as voter autonomy and institutional integrity. The U.S. approach, which clearly favours the former, is about to inaugurate its first convicted felon as President in January 2025. Trump’s new term is likely to offer more insight into the practical implications of a felon in office. Most relevantly, the decision of the New York Court regarding his sentencing will determine whether the legal system will be duly applied or whether he will be able to somehow avoid consequences for his actions which will have a direct impact on the nature of American democracy. This is because it would prove an inherent inequality within the law since the President is able to benefit in a way a regular citizen may not. However, it is worth noting that, although Trump may be used as a case study to investigate the nature of a convicted felon’s behaviour, generalisations cannot be made. In the case that Trump does end up being treated differently by the law while in office, it may be implied that allowing a convicted felon to run for President can weaken democracy, but it cannot be argued that all felons may behave the same way. Equally, in the case that Trump does end up being sentenced, which is unlikely since he cannot fulfil his presidential duties from a cell, that does not guarantee that other future convicted presidents will not be able to escape punishment. 

This paper explored the research question from the perspective of two principles of democracy: accountability of elected officials and the rule of law. The first analysis revealed a difference in approaching democracy through varying priorities. Italy’s restrictive laws protect the “demos” by preventing flawed decision-makers from being in power, while the American approach leaves the decision up to the people in a more direct way. Thus, it is unclear which approach provides for a stronger democracy. More research into the topic may clarify the analysis by looking at whether the restrictive laws in Italy have succeeded in achieving their aim since they have been in place. When it comes to the second principle, the rule of law, it is likely that stronger restrictions can strengthen democracy because it can attack the high-level corruption that exists in many developed democracies such as Italy and the United States and which can weaken the legal system because of the fact that legislators or executives who are making or enforcing the laws are breaking them themselves. Thus, there is less congruence between the laws created and those applied. However, according to Transparency International’s Index, Italy is more in need of such an approach with a lower score of 56 on the Corruption Perceptions Index than the U.S., which scored 69[footnoteRef:59]. However, this argument rests on the assumption that convicted individuals would increase the rate of corruption in a democracy, which can be plausibly argued based on the UNODC’s portrayal of criminals as flawed decision-makers. However, more research should be done into the behaviour of convicted felons in office to prove causation.  [59: “2023 Corruption Perceptions Index,” Transparency International, accessed December 1, 2024, https://transparency.org/en/cpi/2023. ] 


This topic of research may benefit from a broader analysis taking into account other principles of democracy such as representation of felons in office, especially considering the large incarceration rates in the United States. Future research may also want to focus on the actual potential laws that could be implemented to restrict presidential candidates and their impact on public opinion and trust in the government. 

In terms of more specific policy recommendations, the democratic framework of both Italy and the United States would benefit from some legal clarification. In the case of the latter, slightly more concrete definitions of terminology such as “insurrection” could provide for a more certain legal system which can minimise potential failures. Without a proper understanding of the word, the law prohibiting isurrectionists from running for public office cannot be properly applied and, therefore, cannot prevent individuals who have engaged in such behaviour from being elected. On the other hand, Italy’s Severino Law would benefit from some clarity in terms of the categories of officials that are covered by the law, more specifically, the President. This is because the language of the law does not explicitly mention this position, but only names senators, and other high-ranking government positions. 

In addition, a  more cautious policy option for countries such as the United States, which prioritise voter autonomy in their election systems, would perhaps be a more comprehensive pre-election mechanism with a larger focus on ethical reviews of candidates. A more in-depth assessment of the potential risks posed by candidates with criminal records can minimize the costs to the democratic integrity of the country, while also providing for a more transparent stream of information about a felon’s past conviction(s) to the voters, to contribute to accurate decision-making. This sort of transparency would not only respect the individualised approach to American democracy, but also attempt to control for the potential ethical implications of electing a convicted felon, as explained throughout this paper. 

Thus, a blanket policy approach with regards to presidential eligibility criteria is unlikely to work due to the distinct legal and democratic cultures of the states. However, due to the fact that both countries value foundational principles including the rule of law and accountability of elected officials, a more constrained legal framework protecting citizens from flawed decision-making may be advisable. 
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